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Letourneau c. JTI-MacDonald Corp. 2015 QCCS 2382

SUPERIOR COURT
(Class Action Division)

CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

N° : 500-06-000076-980
500-06-000070-983

DATE : June 9, 2015

PRESIDING: THE HONORABLE BRIAN RIORDAN, J.S.C.

N° 500-06-000070-983

CECILIA LETOURNEAU
Plaintiff

v.

JTI-MACDONALD CORP. ("JTM")
and
IMPERIAL TOBACCO CANADA LIMITED. ("n-L")
and
ROTHMANS, BENSON & HEDGES INC. ("RBH")

Defendants (collectively: the "Companies")

AND

N° 500-06-000076-980 

CONSEIL QUEBECOIS SUR LE TABAC ET LA SANTE
and
JEAN-YVES BLAIS

Plaintiffs

v.

JTI-MACDONALD CORP.
and
IMPERIAL TOBACCO CANADA LIMITED.
and
ROTHMANS, BENSON & HEDGES INC.

Defendants

JUDGMENT CORRECTING CLERICAL ERRORS

IN PARAGRAPHS 1114 and 1209 through 1213
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[362] Mr. Wells went on to express concern over documents from Canada and remarks
that "the Canadian case is in an especially disadvantageous posture for document production.
The government is likely to go directly to the heart of the Canadian and BATCo research
documents most difficult to explain".

[363] About that time, BAT was attempting to repatriate to Southampton, England all
copies of all research documents emanating from its laboratories there. They seemed to
have concerns similar to those expressed by Brown & Williamson, in that, as explained by
its former external counsel, John Meltzer, "(BAT) was concerned that those documents may
be produced in litigation, or in other situations, where there wouldn't be an opportunity to put
those documents in their proper context or to explain the language that was used in them by the
authors of the docurnents"194.

o'
[364] To BAT's consternation, and that does not appear to be an exaggeration, ITL
was not cooperating with the repatriation. ITL's head of research and development, Dr.
Patrick Dunn, was furious with the command to send all BAT-generated research reports
back to England, particularly since ITL had contributed to the cost of most of those and
had contractual rights to them. Negotiations ensued between the two companies.

[365] Enter Ogilvy Renault. ITL's in-house attorney, Roger Ackman, testified that he
hired the Montreal law firm of Ogilvy Renault to assist him in the matter. After
negotiation, it was agreed that, following the repatriation to Southampton, BAT would fax
back to ITL any research report that ITL scientists wished to consult. That decided, in the
summer of 1992 lawyers at Ogilvy Renault supervised the destruction of some 100
research reports in ITL's possession'''.

[366] Mtre. Ackman, whose memory was either hot or cold depending on the
question's potential to harm ITL196, made the following statements concerning his
engagement of an outside law firm in this context:

396Q-Can you give us any reason why Imperial would involve outside counsel, or
counsel of any kind, to destroy research documents in its possession?

A- I hired the Ogilvy Renault firm, Simon Potter, to help me in this exercise.

397Q-Which exercise?

A- The destruction of the documents. And he did most of the negotiations for us.

398Q-But what negotiations?

A- With BAT.

194 Transcript of the examination by rogatory commission of John Meltzer filed as Exhibit 510, at page 16.
195 See the series of documents in Exhibits 58 and 59. Though the documents had been destroyed,

plaintiffs in other cases managed to obtain copies of all of them and they were deposited into court-
created public archives, including the Legacy Tobacco Documents Library at the University of California
at San Francisco used by the Plaintiffs here.

196 The Court rejected Mtre. Ackman's motion to quash his subpoena based on medical reasons. In cross
examination, it came out that ITL was paying all his expenses related to that motion.
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399Q-Negotiations for what?

A- You just said, the destruction of documents.

400Q-There was a negotiation of an agreement between...

A- I have no idea whether there was a negotiation; I wasn't part of that
discussion. It was a long time ago, sir.

401Q-So you hired Simon Potter?

A- Yes, sir.

402Q-To destroy the documents?

A- I did not hire him... to meet with BAT and settle a matter.

403Q-Settling a matter implies that there is a matter; what was the matter?

A- I have no idea other than what I just said.

404Q-Did Simon Potter ever give you reason to believe that he had expertise in
research documents, did he have any science background?

A- I don't know that, sir.197

[367] Much time was spent on this issue in the trial, but it interests us principally in
relation to its possible effect on punitive damages. As such, its essence is contained in
two questions:

• Was it ITL's intention to use the destruction of the documents as a means to
avoid filing them in trials?

• Was it ITL's intention in engaging outside counsel for that exercise to use
that as a means to object to filing the documents based on professional
secrecy"8?

[368] On the first point, it appears that this clearly was the intention, since that is
exactly what ITL did in a damage action before an Ontario court. Lyndon Barnes, a
partner in the law firm of Osler in Toronto who worked on ITL matters for many years,
testified before us as follows:

A- I would think... probably the first case that we did an affidavit was in a case
called Spasic in Ontario.

197 Transcript of April 2, 2012, at pages 138-139.
198 This is the Quebec term for attorney-client privilege.
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83Q- So did you produce the documents in that case that were destroyed in this
letter? That were destroyed as identified in this letter of Simon Potter's (sic) of
June nineteen fifty-two (1952)... h'm, nineteen ninety-two (1992)?199

A- I think it would have been hard to produce documents that had been
destroyed.

84Q- It would have been very hard.

A- Yes.

85Q- So that's when you found out that the documents didn't exist?

A- Well, no. The original documents did exist, they were at BAT.

86Q- So did you produce the original BAT documents in that case?

A- No, they weren't in our control and possession.

87Q- They weren't in your control or in your possession.

A- No.

88Q- And therefore, they were not produced?

A- No, they weren't.200

[369] There is thus no doubt that ITL used the destruction as a way to avoid
producing the documents, based on the assertion that they were not in its control or
possession. One could query as to whether, under Ontario law, the arrangement with
BAT to provide copies by fax meant that the documents were, in fact, in ITL's control, but
that is not necessary. There is enough for us to conclude that ITL's actions in this regard
constitute an unacceptable, bad-faith and possibly illegal act designed to frustrate the
legal process.

[370] As for the second question, there is no evidence that ITL has ever raised the
objection based on professional secrecy. That, however, does not speak to ITL's
intentions when Mtre. Ackman decided to hire lawyers to shred the research reports.
That is what is relevant here.

[371] In addition to his testimony cited above on this topic at question 396 in the
transcript, Mtre. Ackman, who, we remind the reader, was ITL's top person in the matter
of the destruction of these research reports and who personally engaged Ogilvy Renault,
provided the following "clarification":

391Q-Which leads me to my next question; can you give us any reason why
lawyers were involved in the destruction of research documents?

199 Exhibit 58 in these files.
200 Transcript of June 18, 2012, at page 33.
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A- I don't have an answer for that, sir. I can't give you the specific reason, or any
reason. Unless the companies agreed between themselves ... that agreement
between the companies was done, that's the way it was done. 201

[372] It is more than surprising that his recollection was so, let us say, "vague" on
such a major issue, one on which he recalled many other much less important details.
Later in that transcript, at page 203, he states that he hired Ogilvy Renault because "I
wanted the best legal advice I could get". That was crystal clear to him, but as to why he
needed such good legal advice in order to destroy research documents, he could not give
specific reasons, or any reason.

[373] Mtre. Ackman's testimony cannot but leave one suspicious about ITL's motives
in hiring outside attorneys to destroy documents from its research archives. Mtre. Barnes
testified that Mtre. Meltzer came from England shortly before with three lists ranking the
documents to be returned or destroyed. Although Mtre. Meltzer refused to answer many
questions about the lists on the grounds of professional secrecy, all agreed that these lists
existed.

[374] Given that, what special expertise of any sort was required to pack up the
documents on the lists and ship them to BAT, much less legal expertise? Yet, instead of
shipping them across the Atlantic, ITL shipped them across town. There they were held,
and later destroyed, by lawyers.

[375] The litigation-based objectives of ITL in ridding itself of these documents lead
inexorably to a litigation-based conclusion as to the motive for using outside lawyers to
carry out the deed: ITL was attempting to shield this activity behind professional secrecy.

[376] If there could have been another plausible reason, none come to mind and,
more importantly, none were offered by ITL. In fact, Mtre. Ackman, the person in charge
of the exercise, and who was "concerned with the potential impact that those documents would
have were they produced (in court)", as Mr. Metzer stated', could not suggest any other
explanation.

[377] As a result, the Court is compelled to draw an adverse inference with respect to
ITL's motives behind this incident. It was up to ITL to rebut this inference, yet the
evidence it adduced had nothing but the opposite effect. We therefore find that it was
ITL's intention to use the lawyers' involvement in order to hide its actions behind a false
veil of professional secrecy.

[378] This constitutes an unacceptable, bad-faith and possibly illegal act designed to
frustrate the legal process. This finding will play its part in our assessment of punitive
damages.

201 Transcript of April 2, 2012, at page 137.
202 See Exhibit 510, Mtre. Meltzer's testimony, at pages 44 and 45.
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Contracts. They are for the most part quite technical and go into much greater detail
than is necessary for the Plaintiffs to tell the story that they feel needs to be told.

[1190] They are the masters of their evidence, subject to any proper intervention the
Court feels is required. Here, they confirm that all that they wish to say about the Interco
Contracts is found in paragraphs 2138 through 2145 of their Notes, and that there is no
need to refer to the underlying exhibits or to render them public518. That is confirmed by
the fact that the only reference to them in the pleadings that the Court could find is in
those eight paragraphs.

[1191] We see no justification for forcing the Plaintiffs to adduce any further proof than
that which they choose to make. It is their decision and they will live or die by it. For our
part, we see no need to state any other facts than those set out there, or to examine in
detail any other documents. These exhibits are unnecessary for the adjudication of this
matter.

[1192] We shall therefore ratify the Entente and render a confidentiality order with
respect to the documents listed in Annexe B and the testimony of Mr. Poirier of May 23,
2014 and order that they remain under seal unless and until a further order changes their
status. Exhibit 1747.1, on the other hand, becomes public, including Annexe A, JTM's
earning from operations.

XII. INDIVIDUAL CLAIMS

[1193] The Plaintiffs displayed an impressive sense of clairvoyance in their Notes when
they opted to renounce to making individual claims, declaring that "Outside of collective
recovery, recourses of the members against the defendants are just impossible".519 The Court
agrees.

[1194] The Companies are of two minds about this. While no doubt rejoicing in the
knowledge that there will be no need to adjudicate individual claims in the present files,
they wish to avoid the possibility of any new actions being taken by current Class
Members, a highly unlikely event, to be sure. That is why they insisted that the Plaintiffs
not be allowed to remove the request for an order permitting individual claims and that
the Court rule on it. The Plaintiffs do not object.

[1195] Consequently, we shall dismiss the request for an order permitting individual
claims of the Members against the Companies in both files.

XIII. PROVISIONAL EXECUTION NOTWITHSTANDING APPEAL

[1196] The Plaintiffs seek a judgment declaring that the Companies were guilty of
"improper use of procedure", one result of which would be the possibility of an order for
provisional execution notwithstanding appeal under article 547(j) of the Code of Civil
Procedure. The Court put over the question of procedural abuse until after judgment on
the merits, but this did not stop the Plaintiffs in their quite understandable quest for some
immediate payment of damages.

518 Transcript of November 21, 2014, at page 104.
519 Plaintiffs' Notes, at paragraph 2329.
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[1197] They changed strategy and requested provisional execution on the basis of the
penultimate paragraph of article 547, which reads:

In addition, the court may, upon application, order provisional execution in case of
exceptional urgency or for any other reason deemed sufficient in particular where
the fact of bringing the case to appeal is likely to cause serious or irreparable 
injury, for the whole or for part only of a judgment. (The Court's emphasis)

[1198] In light of the delays in these cases, it takes no great effort to sympathize with
the plight of the Members, particularly in the Blais file. Initiated some 17 years ago,
these cases are far from being over. The Plaintiffs estimate that the appeals process will
likely take another six years. The Court finds that optimistic, but possible.

[1199] In the meantime, Class Members are dying, in many cases as a direct result of
the faults of the Companies. In our opinion, this represents serious and irreparable injury
in light of the time required for the appeals. And there are other reasons sufficient to
require an order of provisional execution.

[1200] Besides the simple, common-sense notion that it is high time that the
Companies started to pay for their sins, it is also high time that the Plaintiffs, and their
lawyers, receive some relief from the gargantuan financial burden of bringing them to
justice after so many years.

[1201] There is also the appeal phase, a process that will be far from economical both
in terms of time and of money. It is critical in the interest of justice that the Plaintiffs
have the financial wherewithal to see this case to the end. Finally, the Fonds d'aide aux
recours collectifs, which has been carrying part of that financial burden over these many
years, also deserves consideration at this point.

[1202] Thus, it is fair and proper to approve provisional execution for at least part of
the damages awarded, and we shall so order, limiting the immediate-term execution to
the initial deposits and punitive damages. We do this in full knowledge of the Court of
Appeal's statement to the effect that provisional execution for moral and punitive
damages is very exceptional520. There is very little in these files that is not very
exceptional, and this is no exception.

[1203] In this regard, there is precedent for a type of sui generis provisional execution
in a class action. In the case of Comartin v. Bodet521, the defendants were required to
deposit a portion of damages on a provisional basis. The money was held by the
prothonotary pending appeal and not distributed to the members until the judgment was
final. We are inclined to follow similar lines here, although not identical. We are open to
the possibility of distributing certain amounts immediately.

[1204] We shall, therefore, order each Company to deposit into its respective attorney's
trust account, within sixty (60) days of the date of the present judgment, an amount
equal to its initial deposit of moral damages plus both condemnations for punitive
damages. In their proposal concerning the distribution process, the Plaintiffs should

520 Hollinger v. Hollinger [2007] CA 1051, at paragraph 3.
521 [1984] Q.J. No. 644 (Superior Court), at paragraphs 154 and following.
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Farley J.:

[1] Bell Canada, Certain Airport Authorities (the Calgary Airport Authority et al) and the

Bank of Nova Scotia in its capacity as Agent for the R/T Syndicate (collectively "Moving

Creditors") brought motions to vary the Initial Order obtained by Air Canada ("AC") on April

1, 2003 by striking out the last seven words of the first sentence of paragraph 9 and the

whole of the second sentence of paragraph 9.

[2] At the present time the wording of paragraph 9 is as follows:

[3]

9. THIS COURT ORDERS that persons may exercise only such rights of set off as
are permitted under Section 18.1 of the CCAA as of the date of this order. For
greater certainty, no person may set off any obligations of an Applicant to such
person which arose prior to such date.

If the relief requested by the Moving Creditors were granted, then paragraph 9

would be revised to:

9. THIS COURT ORDERS that persons may exercise only such rights of set-off as
are permitted under Section 18.1 of the CCAA.

•



[4] Paragraph 9A of the Initial Order (as added on April 25, 2003) provides:

[5]

9A. THIS COURT ORDERS that nothing in this Order shall be construed as
overriding any provision of the CCAA.

There are three different types of set-off recognized under Canadian law:

(a) legal set-off;

(b) equitable set-off;

(c) set-off by contract or statute.

It does not appear that contractual or statutory set-off is at issue in these AC CCAA

proceedings.

[6] Section 18.1 of the CCAA, which was incorporated in the 1997 amendments

provides:

[7]

Section 18.1 The law of set-off applies to all claims made against a debtor company
and to all actions instituted by it for recovery of debts due to the company in the
same manner and to the same extent as if the company were plaintiff or defendant,
as the case may be.

As argued, AC accepted that the provisions of paragraph 9 of the Initial Order

should be interpreted as not affecting equitable set-off as being available but merely that

the ability of any party to invoke a right of set-off should be stayed on a temporal basis so

that it not be invoked until a later time once the CCAA proceedings had been stabilized.

[8] AC at paragraphs 19 and 20 of its factum stated:

[9]

19. The right of set-off is available as a defence to a proceeding and may arise in
contract, in law, or in equity; however, in the context of the CCAA, it is the Applicants'
position that post-filing claims can be set off against pre-filing claims only where there
is a valid claim for equitable set-off such that the relationship between the two
amounts are so closely related that it would be inequitable to sever the debts from
one another by a CCAA Order.

20. The Applicants submit that paragraph 9 of the Initial Order is consistent with
existing law. It is respectfully submitted that contractual and legal setoff are not
available to a creditor in relation to post-filing as against pre-filing claims as the
required mutuality is severed by the CCAA filing. pre-filing claims may be set off
against each other and post-filing claims may be set off against each other but post-
filing and pre-filing claims may only be set off against each other pursuant to the
principles of equitable set-off in the appropriate case.

AC went on at paragraphs 53 - 55 of its factum to conclude:

53. The law of set-off applies to obligations owed by, and claims owed to, a debtor
company operating under the protection of a CCAA proceeding. However, pursuant
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to the law of set-off neither the requirements for legal set-off nor the requirements for
contractual set-off are satisfied when dealing with pre-filing obligations owed by, and
post-filing claims owed to, a debtor company operating under the protection of the
CCAA. These types of set-off require, among other things, mutuality of parties in the
same right. The fundamentally changed character of the debtor company and its
obligations, which accrue post-CCAA filing, severs the requisite mutuality.

54. Pursuant to the law of set-off, equitable set-off does not require the mutuality of
obligations. Equitable set-off is therefore available in appropriate cases between pre-
and post-filing obligations. Other requirements, such as the existence of a close
connection between the obligations, limit the application of equitable set-off.
Paragraph 9 of the Initial Order is consistent with section 18.1 of the CCAA as it
necessitates a court-supervised application process to deal with creditors' claims for
equitable set-off which may arise during the CCAA proceeding.

55. For all the reasons stated above, the Applicants respectfully submit that the only
amounts which are potentially susceptible to set-off are as follows:

1. Pre-filing liabilities that exist between a creditor and the Applicants can be set
off against each other;

2. Post-filing liabilities between a creditor and the Applicants can be set off against
each other; and

3. Set-off across the April 1, 2003 date in favour of a creditor will only be permitted
where the Court determines pursuant to the principles of equitable set-off that
pre- and post- filing debts are so closely connected that it would be inequitable
to sever the two debts.

[10] I take the foregoing to be a concession by AC that aside from the element of the

impact of a temporal stay (as opposed to an absolute stay), it does not dispute that the

right of a creditor to invoke set-off on an equitable basis is not affected by the Initial Order.

Further, AC does not contest that legal set-off can be invoked by a creditor as to (a) debts

existing between AC and a creditor before the CCAA filing or (b) debts arising post-filing

between AC and a creditor. What AC contends, however is that, as to legal set-off, the law

of set-off as applied in any CCAA proceeding does not permit a pre-filing debt to be set-off

against a post-filing debt. However, as to equitable set-off, AC does not draw that

distinction between pre-filing and post-filing debts; rather AC asserts that in applying

equity, the Court must only be concerned with the debts being "so closely connected that it

would be inequitable to sever the two debts".

[11] It appears to me that AC's position as to legal set-off is that in a CCAA proceeding,

the Court should view the situation as equivalent to that prevailing in a bankruptcy with the

end result being that in essence there is a new party post CCAA filing.

[12] It also seems to me that AC's position is that the substantive law of set-off is not

affected by the terms of the Initial Order but rather that the substantive law of set-off, both

legal and equitable, would govern and be applied in the particular fact circumstances.



However, as noted immediately above, AC contends that application of the law of legal

set-off would take into account that there was not a mutuality of parties once a CCAA filing

had been made, no matter what the terms of the CCAA stated.

[13] The requirements for legal set-off were stated in Citibank Canada v. Confederation

Life Insurance Co. (1996), 42 C.B.R. (3d) 288 (Ont. Gen. Div.) at p. 298, affirmed (1998),

37 O.R. (3d) 226 (Ont. C.A.). 
z

CNJ
For set-off at law to occur, the following circumstances must arise:

1. The obligations existing between the two parties must be debts, and they must be
debts which are for liquidated sums or money demands which can be ascertained
with certainty; and,

2. Both debts must be mutual cross-obligations, i.e. cross-claims between the same
parties and in the same right.

(emphasis added).

[14] In a bankruptcy, the trustee is inserted into the proceedings. Post-bankruptcy

dealings of a creditor with the trustee in bankruptcy do not involve the same party, namely

the debtor before the condition of bankruptcy. When a bankruptcy occurs, there is a new

estate created: there is the estate of the debtor under the direction and control of the

debtor before the bankruptcy which is a different estate than the one post-bankruptcy

where there is an estate of the bankrupt under the direction and control of the trustee in

bankruptcy. Thus, creditors who incur post-bankruptcy obligations to trustees in

bankruptcy cannot claim legal set-off to avoid paying such obligations by setting-off such

obligations against their proven (pre-bankruptcy) claims against the bankrupt. The same

parties are not involved so there cannot be mutual cross-obligations. See S. Piscione &

Sons Ltd., Re, [1965] 1 O.R. 515 (Ont. S.C.); Reid, Re (1964), 7 C.B.R. (N.S.) 54 (Ont.

Bktcy.); First Canadian Land Corp. (Trustee of) v. First Canadian Plaza Ltd. (1991), 6

C.B.R. (3d) 308 (B.C. S.C.).

[15] In Husky Oil Operations Ltd. v. Minister of National Revenue (1995), 128 D.L.R.

(4th) 1 (S.C.C.), at pp. 24-5, Gonthier, J. for the majority observed:

...for a particularly thorough and helpful discussion of the issues relating to set-off in
bankruptcy and insolvency, see Kelly Ross Palmer, The Law of Setoff in Canada
(Aurora, Ont. - Canada Law Book, 1993), at pp. 157-223.

At p. 186, Palmer notes:

This case, as in receivership is fairly straight forward. The assignment of the
bankrupt's property to the trustee results in a change of mutuality. Accordingly, any
claim which arises after the assignment will be between the claimant and the trustee



and not the claimant and the bankrupt. Mutual debts will not be present and set-off
not allowed.

[16] AC relies on what it asserts is the similarity of s. 73(1) of the Winding-up and

Restructuring Act, R.S.C. 1985, c. W-11 ("WURA") to s. 18.1 of the CCAA. It provides:

73.(1) The law of set-off, as administered by the courts, whether of law or equity,
applies to all claims on the estate of a company, and to all proceedings for the
recovery of debts due or accruing due to a company at the commencement of the
winding-up of the company, in the same manner and to the same extent as if the
business of the company was not being wound up under this Act.

(emphasis added).

[17] AC then goes on to argue that the reasoning of P. Lya/l & Sons Construction Co. v.

Baker, [1933] O.R. 286 (Ont. C.A.) should be applied to this CCAA proceeding. Lyall was a

case involving the predecessor to the WURA, namely the Winding-up Act, R.S.C. 1927,

ch. 213 ("Old WUA"). It appears that s. 73 of the older legislation has been carried through

unchanged into s. 73(1) of WURA. Masten J.A. for the Court stated at pp. 291-2 of Lyall:

As I understand the decided cases the rule in winding up proceedings prescribing
mutuality as essential to set off is the same in Canada as in England and the
decisions of the English Courts are applicable though (except in the House of Lords)
not binding on this Court. Though the same person is both debtor and creditor, yet, if
the debt and the credit attach to him in different capacities mutuality cannot exist.

As I shall indicate more fully hereafter the Winding-up Order establishes a quasi-trust
of which the creditors are the beneficiaries and which for the purpose of set-off, is an
entity essentially distinct from the original corporation when carrying on business for
the benefit of its shareholders. The Winding-Up Order puts an end to the living
company and establish a quasi-trust for liquidation. If no debt became due or
accruing due until after the making of the winding-up order, then the $1,250 balance
is a debt to the liquidation trust and set-off fails for lack of mutuality, the $1,400 being
a debt of the company as a going concern, while the $1,250 is a debt to the company
in liquidation as the result of the company's contract adopted by the liquidator and the
appellant.

[18] Notwithstanding that the Old WUA also provided for compromising debts so that

there was a possible alternative to actually winding up a company under its provisions, it

seems to me that the main thrust of the Old WUA was that the company be liquidated

under its provisions. That thrust has been somewhat changed with the recent amendments

to that legislation ending up with a greater acknowledgement to restructuring as is evident

in the renaming of that statute. The amendments resulting in WURA are subsequent to the

publication of the Palmer book.

[19] AC suggests that the CCAA is not exclusively a restructuring statute since judicial

interpretation has allowed for a winding up or liquidation of a debtor applicant if in the

particular fact circumstances that course of action best accomplishes the objective of
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maximization and equitable distribution of value to stakeholders of an insolvent entity. See

Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial

List]); Associated Investors of Canada Ltd., Re (1987), 67 C.B.R. (N.S.) 237 (Alta. Q.B.),

reversed on other grounds at (1988), 71 C.B.R. (N.S.) 71 (Alta. C.A.); Amirault Fish Co.,

Re, [1951] 4 D.L.R. 203 (N.S. T.D.); Olympia & York Developments Ltd., Re (1995), 34

C.B.R. (3d) 93 (Ont. Gen. Div. [Commercial List]); Anvil Range Mining Corp., Re (2002),

34 C.B.R. (4th) 157 (Ont. C.A.). However, it seems to me that the major thrust of the

CCAA is restructuring.

[20] As should be noted from the words which l have emphasized in s. 73(1) of the

WURA, that section must be judicially interpreted under the circumstances of a winding up

and not as to a restructuring.

[21] Palmer explored the aspect of mutuality regarding the appointment of a liquidator

under Old WUA at pp. 209-210 as follows:

(ii) Mutuality

(a) Appointment of liquidator changes mutuality

One difference between bankruptcy and winding-up proceedings which, at first,
would seem to be quite important is the lack of any vesting provisions in the Winding-
up Act. Under the Bankruptcy and Insolvency Act, s. 71(2), the property of the
bankrupt is assigned to the trustee upon an assignment into bankruptcy. A change in
mutuality will therefore result. However, an equivalent section providing for an
assignment of the assets of the insolvent corporation to the liquidator is not found in
the Winding-up Act, with the initial result that mutuality would appear not to change
upon the appointment of a liquidator. This is not the case, however, as the Canadian
courts have devised several descriptions of this event which effectively result in a
change of mutuality.

Different Interests. The courts have noted that the liquidator is required to serve
different interests than those served by the company and, accordingly, the
appointment of the liquidator results in a change in the climate which debtors and
creditors of the company faced prior to winding-up. "Prior to liquidation, the directors
act in the interests of the shareholders but upon liquidation the liquidator represents
the interests of the creditors and the shareholders." These different interests are
sufficient to allow a court to effectively deal with mutuality as though it had changed,
to the point of characterizing this change as being equivalent to an assignment.

The leading case in this area is the Maritime Bank of the Dominion of Canada v. J.
Morris Robinson, where the defendant owed funds to the insolvent bank. On March
8th the bank stopped making payments (with this fact known to the defendant), and
on March 17th a petition for winding-up was filed. Between these dates, the defendant
bought a claim against the bank, bought a further claim after the appointment of the
liquidator, and still another claim after the order for winding-up. Set-off was allowed
only for the debts bought prior to the filing of the petition. Speaking on the change in
interests, the court said:
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It is evident, therefore, that the new interests are created by the winding up
proceedings; the affairs of the company in liquidation being managed for the
benefit, not solely of those who were alone directly interested previous to the
commencement of the winding up proceedings, but of the whole body of creditors,
shareholders and contributories. There is no formal assignment from the company
to the liquidator, and the company remains nominally as debtor or creditor as the
case may be, but the company in liquidation represents different interests from
those represented by it before; and the real as well as the nominal position of the
company in liquidation is to be looked at in determining the rights of parties.

The company still being the nominal creditors and the nominal debtor, and any
debts which are virtually due by and between the company in liquidation and the
defendant would be subject to set-off notwithstanding the change in the interest;
but where the alleged debts are not virtually due by and between the same parties
and where, consequently, it would not be such that they should be set off, there
the nominal company in liquidation should be treated as being virtually the whole
body of creditors, shareholders and contributories. In such a case it is to be
treated as if there were an assignment by the company of the debts due to it, and
so the assignee would be affected by such rights of setoff as existed at the time
the debtor received notice of the assignment.

Quasi-trust. A second view imports the notion of the establishment of a trust. While
the Winding-up Act does not create a trust of the company's assets, the courts have
seen the liquidator as holding the assets on a "quasi-trust" for the benefit of the
shareholders and creditors of the company. The imposition of the trust therefore
brings about a change of mutuality. This approach was noted in Lyall & Sons
Construction Co. v. Baker.

the winding-up order establishes a quasi-trust of which the creditors are the
beneficiaries and which for the purpose of set-off, is an entity essentially distinct
from the original corporation when carrying on business for the benefit of its
shareholders. The winding-up order puts an end to the living company and
establishes a quasi-trust for liquidation. If no debt became due or accruing due
until after the making of the winding-up order, then the $1,250 balance is a debt to
the liquidation trust and set off fails for lack of mutuality, the [cross debt of] $1,400
being a debt of the company as a going concern, while the $1,250 is a debt to the
company in liquidation...

This view has been carried slightly further by some courts, with the liquidator being
described as a trustee, rather than a "quasi-trustee", with the same resulting change
in mutuality.

Change Assumed. Some courts do not define the basis for the change in mutuality
upon the liquidator's appointment, but assume that it has occurred. The mere
appointment of the liquidator does not destroy mutuality, however, as s. 73 of the
Winding-up Act will preserve set-off rights that the appointment of a liquidator would
otherwise remove.

[22] In that analysis, Palmer discusses the three ways that Canadian courts have dealt

with this question: (i) different interests; (ii) quasi-trust; and (iii) change assumed. No

matter which way is taken as the approach, these cases have all dealt with situations

where there is in fact a liquidation/true winding up. In the change assumed cases there is

in fact no analysis, merely an assumption. The quasi-trust approach has been discussed in

Lyall, supra. The different interests approach must also be viewed in the context of the



circumstances of the Maritime Bank [1887 CarswelINB 10 (N.B. C.A.)]. As is obvious from

the quote in Palmer, the bank there was in liquidation proceedings, not a restructuring

mode.

[23] Again, I would emphasize that these three approaches analyzed by Palmer are all

within a liquidation scenario. However while a liquidation scenario under the CCAA is

possible, the CCAA proceedings in this AC case are not aimed at a liquidation, but at a

restructuring. While it is quite conceivable in any restructuring that may be possible in

these proceedings will either eliminate the present shares held by existing shareholders or

vastly dilute the existing share capital in number and value by the issuance of a large

number of new shares to compromised creditors or to new equity investors, it does not

seem to me that given the difference in the wording between s. 18.1 if the CCAA and s.

73(1) of the WURA, especially as to the words which I have emphasized in the WURA,

that I should apply the different interests approach to these present AC CCAA

proceedings. That is particularly so when one appreciates that in the normal order under

WURA, a liquidator as a Court officer is appointed to take charge of the liquidation (even

though there is not a vesting of assets as in BIA with a trustee in bankruptcy). Here

however the Court appointed Monitor does not have any similar powers to a liquidator. AC

is in a restructuring mode, not a liquidation mode under the CCAA. It seems to me that it

would take more explicit language in s. 18.1 of the CCAA where one is dealing with a

restructuring situation to import the concepts of a section in the WURA which by the very

wording of s. 73( 1 ) requires that the company be in a liquidation mode. The draftsperson

and Parliament had the advantage of reviewing the three insolvency statues and the set-

off provisions (and specific wording thereof) in the first two statutes), the Bankruptcy and

Insolvency Act, the Old WUA and the CCAA when s. 18.1 of the CCAA was drafted and

enacted. Identical wording for set-off provisions was not adopted.

[24] I have therefore reached the conclusion that paragraph 9 of the Initial Order should

be modified by striking out the complained of wording so that paragraph 9 should be read

as:

9. THIS COURT ORDERS that persons may exercise only such rights of set-off as

are permitted under Section 18.1 of the CCAA.

[25] With respect to the question of what I have described as a temporal stay, there

does not appear to be any opposition by the Moving Creditors to the proposition that

whatever their rights of set-off in substance are determined to be, that such determination



and enforcement of such determined rights should await until a convenient time when AC

has stabilized (or I suppose, alternatively cratered). It would seem to me that the likely time

for this would be in conjunction with the formation of a reorganization plan of arrangement

and compromise. However I leave that question open pending future submissions and

further order of the court emanating as a result thereof.

[26] Order to issue accordingly to delete the complained of language in paragraph 9 of

the Initial Order and to impose the temporal stay pending further order of the Court.

Motions granted.
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